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. Defell'l ant has ﬁled a motllon;for summary disposition pursuant to MCR 2.116(C)(8) and
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EER factual development could possrbly justify a nght of recovery. Cork v Applebee’s Inc, 239 MlCh

B App31l, 315: 316,‘608 NW2d62 (2000)

A motlon for: summary dlSpOSlthI‘l brought under MCR 2.116(C)(10) tests the factual

support for the plamtlff’s clalm . Arias v.Talon Development 239 Mich App 265, 266; 608

‘,NWZd 484 (2000) In evaluatmg a motron brought under thrs subrule the Court COI‘lSIdeI‘S

afﬁdawts pleadmgs, deposmons adm1ss1ons, and other evidence subm1tted by the pames in the

S hght most favorable to the party opposmg the motion, Spencer v Citizens Ins Co, 239 Mich App

" 291,,29_9, GOS:;NW-Zd 113 (2000). <W_hen the proffered evidence fails to establish a genuine issue

e "‘fregarding.anf'.‘niaterial fact, tthe moving party is-entitled to judgment as a matter of law. Id.

Pursuant to MCR 2. 116(1)(2), the: tnal court may grant summary dlSpOSlthIl to the

G nonmovmg party 1f it is entitled to _]udgment as-a matter of law. Washbum v r\/ﬁcha:loﬁr 240

' Mlch App 669 672; 613 NWZd 405 (2000).

In support of its motlon for summary d1spos1t1on defendant notes that plaintiff’s business
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- i venture wasmperatmg for approx1mate1y one year prior to plamtrff's injury, -but never reahzed
" any proﬁts Defendant also notes that - plall‘ltlff was in the prelmnnary stages of home
. constructlon, ,and had: not even ﬁmshed clearmg the lot on which he planned to erect h1s first

~ +house at the tlme of h15 1n_1ury Moreover defendant clalms that plamtlff falled to ﬁle income tax

~returns for :hls -abusmess enterpnse Therefore, defendant argues that -there is madequate

documentatlon supportlng plalntlff’s clalm for future lost profits and asserts that plamtlff’s

y clarm 18 basedf solely on speculauon and COII_] ecture
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A pla!mtlff must’ estabhsh proof of lost proﬁts with a reasonable degree of certainty.

e

R Joerger % Gordon Food Servzce Inc 224 Mich App 167, 175; 568 NW2d 365 (1997) (c1tatlons,.

omitted). Whlle lost proﬁts cannot be based on mere conjecture or speculatlon “the law does
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< j:;;not require irnpossibilities and does riot requlre a higher degree of certainty than the nature of the

 case permits.”, Poirier v Grand Blanc Twp, 192 Mich App 539, 549; 481 NW2d 762 (1992)

I

~ .« (citation omitted);'}‘ A new business may recover lost profits as long"as the'proﬁts can be

-_a‘established'wiith-a reasonabl’e-'degree*of certainty- See Fera v Village Plaza, Inc, 396 Mich 639,

|

i ;i‘643 645 242 NW2d 372 (1976) In ‘the context of no- fault benefits, “an injured person is

- entrtled to the loss of income: ﬁom the work he would have performed had he not been injured.”

Ktrksey \Z Mamtoba Publtc Ins Corp, 191, MlCh App 12, 16; 477 NW2d 442 (1991) (emphasis
: Jéadded) 01t1n' MCL 500 3107(b)

: Turmng {0 the casewat bar, the Court “disagrees w1th defendant’s content1on that plalntlff

L

'j-rhas farled to lstate. a clalm Slnce new: busmess entities w1thout a hlstory of proﬁts are not

- ";»necessarlly barred from mamtammg an action for lost proﬁts plaintiff’s claim- is not’ clearly

unenrorceaole asa matter ot flaw Acceptmg allﬁﬁﬁnﬁff‘s factual a allegatlons concernmg ms

B antrc1pated proﬁts as true 1t 1s clear that pla:mtlff has stated a claim upon which relief may be

‘granted. As such ’defendant s request for summary dlsposmon under MCR 2. 116(C)(8) must be

denied.

The Court shall- now address plamtlff’ S request for summary dlsposmon pursuant to MCR

j-': 2 116(C)(1 0) The Court has - carefully rev1ewed the documentary ev1dence presented and the
-Court is satlsﬁed- that »there isa genume_'rssue of material fact as to the existence and extent of

| .plaintiff’s allé}';ed lost profits.

- Fi'rfst;'if'plaintiff has outlined!, his-experlence in home constriction in his deposition -

N testlmony Plamtlff alleges that he built hlS own personal resrdence with limited a5515tance

Plamtlff’s Exhlbrt D, Deposmon of Glenn Zajac at 10-12. Plamtlff also avers that he built

*-several ga_rag_es: for frlends; helped‘anothe‘r friend build a house, and completed an addmon and

3

| J' i |F i| =E||i| it j i‘“i M:w ;



L cE

P
N
Wb

i v1ts i ’deposmon testimony and othcr documentary evidence
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:-ourt camio' say that pla:mtlff’s damages are based on mere

N

1s ot d1spo 5 pve ofsplamtlff’s claims. Rather, plaintiff is entitled to.his lost




incorne thromrwork'-“he would have pérfor}hed'had he not been“-i’njured- » Kzrksey, supra‘
(emphasus added) In short plarntlff has rarsed a genume issue of matenal fact concermng hls, .
- busmess s proﬁtablhty had he not been 1n_]urcd As such defendant is not entrtled to summary

dlsposrtlon pursuant to MCR 2.1 16(C)(1 0).

L1kew1se, the Court ﬁnds that plalntlff’s request‘for summary d1sp051t1on must be demcd -'
Wthe the documentary ewdence proffered by plamtrff rarses an 1ssue of fact as to plamtrff’s lost |
| profits, the Court is not convmced that plamtlff’s lost proﬁts have been estabhshed w1th a degree '
of certamty Just1fy1ng hlS recovery as a matter of law.’ Therefore summary dlspos1t10n in favor'

of plalntlff pursuant to MCR 2. 116(1)(2) is not warranted

For the reasons set forth above, defendant 8 motron fors

A dlsposmon is DENIED R

IT IS SO ORDERED

.TMB/krnv .
: ‘DATED May 10, 2006
R RonaldL Broquet Attorney at Law

Pasquale Galba, Jr., Attorney at Law’



